The Road to Recovery

Katherine Henshell :

efore I begin, let me say that I
B love my job! I love the field

of law in which 1 practice! I
find it especially satisfying when
money starts rolling in for my clients
from judgment enforcement proceed-
ings. On any given day, I could have
as many as twenty cheques come in
from enforcement offices across
Ontario on behalf of my clients' files.

1 spend most of my day focus-
ing on Rule 60 of the Rules of Civil
Procedure. In particular, I concen-
trate on the process of garnishment
and 1 find it to be a very effective
judgment collection tool. I success-
fully use the tool of garnishment
against debtor's wages and/or salary,
commissions and bank accounts.

In this article, I would like to
clearly explain how to effectively
issue notices of garnishment against
judgment debtors in attempts to

- recover judgments for your clients.

There are slight differences in
enforcement procedure between
Ontario Superior Court of Justice and
Ontario Small Claims Court. For the
purposes of this article I will limit my
comments to garnishment procedure
against individuals in the Ontario
Superior Court of Justice. Listed
below. is a step-by-step checklist of
the procedure to follow.

1. Before you Commence

In my office, it is a policy to con-
firm a tangible judgment enforcement
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method against every defendant
before we issue the statement of
claim. This includes confirming the
defendant's employment information
(proper legal company name and
address, payroll contact name and the
defendant's name for payroll purpos-
es) and/or confirming the defendant's
banking information (proper legal
bank name and address of the main
branch where the defendant's account
is situated). Preliminary research is
the key to uncovering the aliases that
the defendant uses to get paid and/or
operate his bank accounts. Catching
any dual identity before the claim is
issued will save vour client time and
money by avoiding a motion to
amend the pleadings to include the
defendant's aliases. Also, keep in
mind that your client may not be the
only creditor to whom the defendant
owes money and that many defen-
dants adopt the policy of using multi-
ple names.

2. Iésuing the Notice

Rule 60.08 speaks to the proper
documents required to issue a notice
of garnishment. You must file the gar-
nishment with the court where the
proceeding was commenced (Rule
60.08(4)). In addition, remember that
each notice of garnishment shall
name only one debtor and one gar-
nishee (Rule 60.08 (6.1)). For exam-
ple if husband and wife are listed as
defendants and you would like to gar-
nish the wife's wages then name only
the wife as defendant/debtor on all of
the garnishment paperwork.
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To issue a notice of garnishment
you will need:

i. Notice of Garnishment (Form
60H) with Garnishee Statement
attached (Form 60I) (three
copies);

ii. Requisition for Garnishment
{Form 60G) (two signed copies);
iil, Affidavit (one copy) (as pre-
scribed in Rule 60.08(4)); and
iv. Filing fee of $100.00

Once issued, the court where you
commenced the legal action will for-
ward a copy of the notice of garnish-
ment and requisition for garnishment
to the proper sheriff's office.

After securing the judgment it is
extremely important to act it on
almost immediately. For example, it
is policy in my office to file for
default judgment and issue a notice of
garnishment on the same day. I have
even been known to serve the notice
of garnishment on the defendant's
payroll or banking institution on my
way back o the office from the cour-
thouse. Quick, precise planning and
organization is the key to effective
judgment enforcement.
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After the notlce of garnishment is

_1Ssued, you must serve both the defen-

dant’and the garnishee. The defen-

dan_t_net:ds to be served with a copy of
the notice of gamishment and a copy

of ‘the prescribed affidavit (Rule

60.08(7)(a)) and the garnishee needs

to be served with a copy of the nofice

of garnishment with garnishee's state-

ment  attached (Rule 60.08(7)b)).

Service can be by personal service or

an alternative to personal service or
by ordinary mail (Rule 60.08(8)). If
the garnishee is a financial institu-

tion, the notice of garnishment must

be served at the branch where the

debtor's account is situated (Rule
60.08 (10)).

The notice of garnishment is
enforceable for six years after it is
served on the garnishee.

After. service is effected on the
debtor you must send a copy of the
affidavit of service of the notice of
garnishment and prescribed affidavit
to the sheriff of the region where the
defendant resides. When the sheriff's
office receives your affidavit of ser-
vice they can start to distribute
monies to your office.

4. Waiting for the Money

When the sheriff's office receives
a payment from the garnishee, they
check for multiple creditors, and if
there are none, they typically hold
that payment for approximately thirty
days before they distribute to your
office. Provided that they have the
affidavit of service, they will make
regular distributions to your office
until the garnishment is satisfied in
full. When the amount owing under a
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garnishment has been paid you must
serve a notice of termination of gar-
nishment (Form 60J) on the garnishee
and on the sheriff (Rule 60.08(20)).

The above is a step-by-step break-
down of the garnishment process, but
what happens when that process
experiences some bumps in the road?
Stay tuned for Part II, which will deal
with issues of non-remitting gar-
nishee companies, garnishment enti-
tlements, improperly named defen-

dants, priority creditors and multlple .

credltors
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